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28 October 2016 

MiFID Coordination 

Markets Policy and International Division 

Financial Conduct Authority 

25 The North Colonnade 

Canary Wharf 

London E14 5HS 

 

 

FIA Response to Consultation Paper FCA CP16/19 (Markets in Financial Instruments Directive II 
Implementation).  

 

Dear Sir, Madam  

FIA welcomes the opportunity to comment on the Financial Conduct Authority (FCA) consultation 

paper entitled Markets in Financial Directive II Implementation – Consultation Paper II (July 2016 – 

CP 16/19). 

 

Yours faithfully,  
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Consultation response                                                                  

Markets in Financial Instruments Directive II Implementation – 

Consultation Paper II (16/19) 

 

General Observations 

We are mindful of the very many issues with which the FCA have been presented during their 
implementation work and as such have sought to focus our response on those matters on which the 
FCA has raised specific questions and which relate to matters of relevance to FIA members.   

 

Chapter 2: Commodity Derivatives 

Q2: Do you agree with our proposed new MAR chapter, MAR 10? If not, how would you suggest we 
modify our proposals?  

FIA members agree with the FCA’s newly proposed MAR chapter.  Members would welcome further 
clarification and changes as set out below.  

1. FIA members would welcome further clarification of  the criteria used to determine the applicable 
competent authority for the purposes of  granting an exemption in relation to MAR 10.2.2D(1) and 
MAR 10.2.2D(3).  

2. FIA members also seek further clarity regarding the definition of “significant change” referred to in 
MAR 10.2.3(G) in order to determine whether there is a need to submit a new application for the 
hedging exemption. 

3.  FIA members recommend  that the definition of commodity derivatives be amended: 

The definition of commodity derivatives in Art 4(1) of MiFID II refers to Art 2(30) of MiFIR, which 

defines them as  “those financial instruments defined in points 44(c) of Article 4(1) of [MiFID II]; 

which relate to a commodity or an underlying referred to in Section C(10) of Annex I to [MiFID II]; or 

in points (5), (6), (7) and (10) of Section C of Annex I thereto.  

 

FCA’s proposed definition as set out in Appendix 1, Annex A of CP16/19 currently reads as follows:  

“ ‘commodity derivative’ – those financial instruments defined in point 44(c) of article 4(1) 

MiFID; which relate to 

(a) a commodity; or 
(b) an underlying referred to in Section C(10) of Annex I to MiFID; or in points (5), (6), (7) 

and (10) of Section C of Annex I to MiFID.” 
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The proposed FCA definition as currently drafted would require all commodity derivatives to be 

financial instruments within the meaning of Article 4(1)(44)(c) of MiFID II, e.g. transferable securities 

that are negotiable on the capital market. FIA members question the FCA’s definition.  The C1 category 

of MiFID II financial instruments refers specifically to “transferable securities”; this category is distinct 

from the other categories of financial instruments in Annex I Section C of MiFID II such as for example 

C5 and C6. However, although C5, C6, and C7 instruments are not necessarily transferable they should 

certainly be classed as commodity derivatives. In addition, FCA’s view as currently set out in its 

Perimeter Guidance Manual (see PERG 13.4, Q28) is that OTC derivatives concluded by a confirmation 

under an ISDA Master Agreement (e.g. a C5 metal swap) are not transferable securities/instruments; 

by contrast and on the basis of FCA’s proposed definition of “commodity derivative” a C5 metal swap 

(which is widely and always has been accepted as being a commodity derivative) would not be 

considered a commodity derivative because it is not a transferable security.  Against this background, 

we consider that FCA’s draft definition is not aligned with MiFIR. In short, the error in copying across 

the relevant MiFIR wording, would lead to a material change in scope and application. 

FIA members recommend considering that the definition should read as follows: 

“ ‘commodity derivatives’ means those financial instruments defined in 

(a) point 44(c) of Article 4(1) MiFID which relate to a commodity or an underlying 
referred to in Section C(10) of Annex I to MiFID; or 

(b) points (5), (6), (7) and (10) of Section C of Annex I to MiFID”. 
 

This way it is clear that commodity derivatives are either transferable securities within the meaning 

of Art 4(1)(44)(c) of MiFID II which relate to a commodity or to an underlying referred to in C10 (i.e. 

“exotics”) OR financial instruments (other than transferable securities) defined in C5, C6, C7 and C10.  

4.        FIA members query whether the view of HM Treasury in its March 2015 consultation paper has been 

reflected correctly in the FCA consultation paper. HM Treasury’s view (as set out on pages 21/22 of its 

March 2015 consultation paper) is that “[position] limits apply to any persons regardless where they 

are situated, provided there is a link to a contract traded on a UK market. This means that where two 

persons in a third country with no link to the UK trade economically equivalent OTC contracts the limits 

do not apply”. Our members believe what HM Treasury are saying is that, in their view, (i) position 

limits apply to “in-scope” contracts generally and this is regardless of the location of the parties to the 

contract at time of entering into the position or at time of execution but (ii) a position reporting 

obligation to the FCA only exists where there is a link to the UK. Point (i) is reflected in FCA’s proposed 

MAR 10.1.2G(1) and 10.2.2D(1) and (4) whereas point (ii) seems to be reflected in MAR 10.1.2G(3) and 

10.4.8D(1) and (2). Importantly, MAR 10.4.8D(2) cross refers to an “investment firm in (1)” which only 

captures persons with a UK link, namely UK MiFID investment firms and UK branches of third country 

investment firms. However, the current draft wording is not entirely clear and FIA members 

recommend rephrasing MAR 10.1.2(3)(b) along the following lines: 

“In respect of position reporting requirements … 

(b) the position reporting requirements in MAR 10.4 apply to an investment firm in MAR 10.4.8D(1) 

regardless of its location at the time of entering into the position and the location of execution”. 
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This would seem to reflect HM Treasury’s view more accurately that only persons with a link to the 

UK are required to report their positions. 

5. Article 58(1) MiFID II position reporting requirements are to be implemented for UK Regulated 
Markets via proposed paragraph 7BB of the Schedule to the Recognition Requirements Regulations 
(“Paragraph 7BB”) whereas for MTFs and OTFs, these requirements are to be implemented by MAR 
10.4.3R to MAR 10.4.6G (the “MTF/OTF Requirements”). The MTF/OTF Requirements contain certain 
details that are omitted from draft Paragraph 7BB (described below). In some cases these omitted 
details come directly from MiFID II and in some cases they do not. The result is that it leaves some 
uncertainty for UK Regulated Markets as to whether these details are applicable to them given that 
they are applicable to MTFs and OTFs (we understand the intention in MiFID II is for there to be no 
difference between different types of trading venues in respect of position reporting). 
 

We note the following discrepancies between Paragraph 7BB, the MTF/OTF Requirements and MiFID 

II: 

 MAR 10.4.3R(2) (and Article 58(1)(a) MiFID II) refer to the weekly reports made by MTFs and 
OTFs being made i) public, ii) to the FCA and iii) to ESMA. Paragraph 7BB does not state to 
whom the reports should be sent nor whether they should be made public. 

 MAR 10.4.3R(3) refers to the daily reports sent by MTFs and OTFs of positions being held by 
all persons, including the members and participants and their clients, as well as those of their 
clients until the end client is reached. The words underlined are present neither in Paragraph 
7BB nor Article 58(1)(b) MiFID II (from which MAR 10.4.3R(3) derives).  

 MAR 10.4.5D(2)(a) directs MTFs and OTFs to make weekly reports using the form set out in 
Annex I of ITS 4. Draft paragraph 7BB does not specify the form of the equivalent weekly 
reports to be made by UK Regulated Markets. While we understand that Annex I of ITS 4 will 
be implemented as a regulation and so will be directly applicable to UK Regulated Markets, it 
might be useful for the FCA Handbook to contain a note for UK Regulated Markets 
highlighting this. 

 MAR 10.4.5D(2)(a) requires MTFs and OTFs to publish the weekly reports on their website. 
Draft paragraph 7BB and MiFID II are silent on this point.  

 MAR 10.4.5D(2)(b) requires MTFs and OTFs to provide the daily reports to the FCA using the 
form in MAR 10 Annex 2D by GMT 17:00 the following business day. Neither draft paragraph 
7BB nor MiFID II specify the form or the timing of the daily reports to be sent by UK Regulated 
Markets. 

 MAR 10.4.6G allows MTFs and OTFs to make weekly reports to ESMA only instead of making 
weekly reports to both ESMA and the FCA. Draft paragraph 7BB provides for no such 
dispensation for UK Regulated Markets (and MiFID II provides for no such dispensation for 
any trading venue). (We also note that the reference to MAR 10.4.7D(2)(a) should 
presumably be a reference to MAR 10.4.5D(2)(a)?). 
 

We suggest that the extent to which the MTF/OTF Requirements noted above apply to UK Regulated 

Markets should be clarified. One option would be to do this in the FCA handbook. However, FIA’s 

preference would be to keep all rules for UK Regulated Markets in one place by amending the drafting 

of the proposed Paragraph 7BB.  
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6. FIA supports the response by GFMA CWG on “timing of compliance with position limits” as follows:  
 
We would welcome clarification regarding timing for holding a net position within the established 
limits. 

MAR 10.1.1G(2)(a) states that Article 57(1) and 57(6) MiFID II require "competent authorities or 
central competent authorities to establish limits, on the basis of a methodology determined by ESMA, 
on the size of a net position which a person can hold, together with those held on that person's behalf 
at an aggregate group level, at all times, in commodity derivatives traded on trading venues and 
economically equivalent OTC contracts to those commodity derivatives". However, MAR 10.2.2D(1) 
states only that "a person must comply with commodity derivative position limits established by the 
FCA". It does not expressly indicate the timeframe within which a person must comply. 

Therefore, we would suggest an amendment to MAR 10 to clarify whether a firm is required to comply 
with position limits by ensuring the positions it holds are within the relevant limit on a continuous 
basis, or whether it is required to comply by ensuring the positions it holds are within the relevant 
limit on an end-of-day basis (or on some other basis). 

Further, if a firm is required to comply with position limits by ensuring the positions it holds are within 
the relevant limit on a continuous basis, MAR 10 should clarify how a firm may meet this requirement, 
for example, in respect of inadvertent breaches and intraday breaches of position limits. Such 
breaches of position limits may arise due to events outside the control of a firm to which a position 
limit applies, for example, due to market movements or a change in the position limit set by a 
competent authority. It will be important for firms to understand whether they might be considered 
to be in breach of the position limits regime where an inadvertent breach occurs as a result of factors 
outside the control of the firm, and whether they would be expected to notify the FCA of this breach 
under MAR 10.5.4 – 10.5.6, and whether they may be subject to penalties for breach. 

7. FIA supports the response by GFMA CWG on “position reporting regime - reporting of client positions” 
as follows: The requirement under Article 58(2) MiFID II for a firm trading outside of a trading venue 
to report a complete breakdown of its positions as well as those of its clients and the clients of those 
clients until the end client is reached raises significant technical and legal concerns for firms. 

MAR 10.4.8D and 10.4.9D implement this requirement into the FCA Handbook, and require firms to 
provide the FCA with a report containing a complete breakdown of:  

a) their positions taken in those commodity derivatives or emission allowances traded on a 
trading venue; 

b) economically equivalent OTC contracts; and 

c)   the positions of their clients and the clients of those clients until the end client is reached. 

Similar requirements are set out in MAR 10.4.3R(4) in relation to firms operating an MTF or OTF, and 
in MAR 10.4.7D in relation to members or participants of regulated markets or MTFs and clients of 
OTFs. 

In each provision, the first reference to "client" is to the term as defined in the FCA Handbook (and in 
MiFID II). However, subsequent references to "client" are not defined. It appears that the FCA intends 
these subsequent references to "client" to have a meaning other than that given in the FCA Handbook 
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and in MiFID II. However, we note that MiFID II does not distinguish between the different references 
to "client". 

We therefore propose that MAR 10.4 be amended to make clear that each reference to "client" is a 
reference to the term "client" as defined in the FCA Handbook and that the term "end client" should 
be read in light of this definition of "client". We understand that these amendments would mean that: 

(i)   only "a person to whom a firm provides, intends to provide or has provided a service in the 
course of carrying on a regulated activity, or in the case of MiFID or equivalent third country 
business, an ancillary service" is a "client" for the purposes of MAR 10.4; and 

(ii)   where a "client" (Client A) does not itself have a "client" for the purposes of the FCA Handbook, 
Client A will be the "end client". 

However, one particular issue, client confidentiality, poses a significant roadblock to end client 
reporting. We note that there are practical difficulties associated with attempting to obtain 
information required under MAR 10.4 in respect of clients. For example, there may be jurisdictions in 
which release of the information is illegal regardless of client consent. Moreover, clients' client 
agreements may contain explicit confidentiality provisions prohibiting the "upstream" flow of position 
information. These difficulties are likely to make it practically impossible for an individual firm to 
identify the complete chain of clients "until the end client is reached". 

We therefore propose that an entity should only be required to request position details from its clients 
where the request and provision of those position details would not breach any laws protecting the 
confidentiality of the client. In the event that disclosure of this information would breach such laws, 
the entity should be permitted to withhold or redact the identity of the client if such steps would 
prevent the breach from occurring. 

We strongly believe that this approach is the only workable solution to avoid the reporting obligation 
putting firms in a situation where they simply cannot be compliant with the requirements of MAR 10.4 
without breaching a number of legislative principles (many of them being criminal offences) such as 
data protection, blocking status and bank secrecy. 

 

Chapter 3: Supervision (SUP) 

Q4: Do you agree with our proposal for transitional provisions to deal with the revocation of the 

MiFID implementing regulation? If not, how could we amend it?  

FIA members would welcome more clarity on transitional provisions, particularly in relation to 

paragraph 3.6. and the use of the phrase ‘continues until it has been satisfied’.  

FIA members recognise the requirement to maintain dual reporting infrastructures to firstly, satisfy 

the reporting amendments and cancellations to MiFID I transactions and secondly, report transactions 

executed on or after 3rd January under the MiFID II regime.  

Firstly, we recommend that the FCA should state that the existing process will still be in place on 3rd 

January 2018 for the successful reporting of T+1 trades completed on 2nd January 2018. Secondly, the 
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FCA should explicitly state the process that should be followed should any MiFID I amendments, 

cancellations and or late reports be required after 3rd January 2018.  

Further firms would appreciate confirmation that the reporting of any MiFID I amendments and 

cancellations would be acceptable via the back reporting infrastructure during  a mutually agreeable 

time period and in particular that the second statement in section 3.6 which cites ‘that the 

requirements in SUP relating to notification and remedy of breaches apply to breaches of MiFID 

implementing regulation even where the breach comes to light after 2 January 2018’  and requires 

firms to maintain the infrastructure and ability to remedy any breaches for up to a period of 5 years 

in line with current data retention guidance outlined in SUP 17.4.3  

 

Chapter 5: Senior Management Arrangements Systems and Controls (SYSC) 

Q11: Do you agree with our proposed approach to implementing the MiFID II requirements on 

conflicts of interest? If not, how could we amend it?  

The industry agrees with the FCA approach to implement the MiFID II requirements on conflicts of 

interest. However, the industry is of the view that the change from “reasonable” to “appropriate” 

steps that a firm must take to identify and to prevent or manage conflicts of interest does not 

fundamentally change firms’ compliance as the industry already sets a high bar with regards to 

managing conflicts of interest. 

 

Chapter 7: Client Assets Sourcebook (CASS) 

Q17: Do you agree with our proposal to implement MiFID II requirements for MiFID and non-MiFID 

business maintaining a single rulebook? If not, please give reasons.  

Q18: Do you agree with our proposals to implement MiFID II safeguarding of client assets 

provisions? If not, please give reasons.  

 COMMENT ON NEW CASS 6.3.6A: 
 
We are pleased to see that the proposal for a new CASS 6.3.6A reflects our previous discussions around 
firms providing third parties with a security interest, lien or right of set off over certain client assets in 
connection with services such as derivatives clearing. We suggest that the FCA make a small 
amendment to proposed CASS 6.3.6A(1)(c) to clarify how a firm needs to meet the condition in new 
CASS 6.3.6A(2). This is shown below. 
 
We note that the condition in 6.3.6A(2) comes directly from the MiFID II commission delegated 
regulation, and in that context prescribes the information which a firm needs to provide to its clients 
when that firm provides a third party with a security interest, lien or right of set-off over client assets, 
as well as books and records requirements applicable to the firm in this situation. The amendment we 
suggest below is intended to make clear that the requirements of paragraph (2) are borne by the firm.  
 
Our concern is that, in the absence of the suggested clarification, 6.3.6A(1)(c)(ii) could be interpreted 
to mean that the third-party’s right to enforce its security interest, lien or right of set-off is required 
to be contingent on the applicable firm’s compliance with the conditions in paragraph (2). We do not 
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think this to be the FCA’s intention; rather, the purpose of sub-paragraph (1)(c)(ii) is to make clear that 
a firm will only be in compliance with new CASS 6.3.6A if that firm has notified the client of and kept 
proper records around the security interest, lien or right of set-off granted in respect of that client’s 
assets. It would be an odd result if the rights of a securities depositary, central counterparty or 
intermediate broker were limited on the basis of the firm’s compliance or non-compliance with 
paragraph (2), and based on our members’ experience we think these third parties would be unlikely 
to accept such limitations.  
 
[New 6.3.6A: 
(1)        A firm must not grant, or permit the granting of, any security interest, lien or right of set-off to 
a third party over clients’ safe custody assets that enable the third party to dispose of the safe 
custody assets in order to recover debts unless conditions (a) or (b), and in either case (c) are satisfied: 

(a) those debts relate to one or more clients or the provision of services to one or more clients, or  
(b) (i) the security interest, lien or right of set-off is required by applicable law in a third country 

jurisdiction in which the safe custody assets are held; (ii) the firm discloses information to the 
client so that the client is informed of the risks associated with these arrangements; and (iii) 
the firm has taken reasonable steps to determine that holding safe custody assets subject to 
that security interest, lien or right is in the best interests of the clients; and 

(c)  the security interest, lien or right of set-off is exercisable by the third party only: 
(i) in relation to safe custody assets held for clients at the time; and 
(ii) to the extent the relevant clients’ contracts with the firm meet the requirements of (2). 

(2)        Where security interests, liens or rights of set-off are granted by a firm over safe custody assets, 
or where the firm has been informed that they are granted, these must be recorded in client contracts 
and the firm’s own books and records to make the ownership status of safe custody assets clear, such 
as in the event of an insolvency.] 
 

Proposed amendment to 6.3.6A1(c):  

c.     (i) the security interest, lien or right of set-off is exercisable by the third party only:(i) in relation 
to safe custody assets held for clients at the time; and  

       (ii) to the extent the relevant clients’ contracts with the firm meet the requirements of (2). 
 
 

 COMMENTS ON NEW CASS 7.11.59 and 7.11.60:  
 
We kindly ask the FCA to consider making the following changes to CASS 7.11.59 and 7.11.60: 

FIA members believe that existing rules in CASS 7 (e.g. CASS 7.14, 7.15 and 7.18) already cover off the 

recordkeeping obligations and the prevention of inappropriate liens in proposed CASS 7.11.59/60 and 

ask the FCA to reflect that in the revised rulebook. 

 The requirements of CASS 7.14 provide for limited circumstances when client money can be 
placed with third parties. 

 Firms properly limit and record a third-party’s rights to client money provided to them by 
means of the acknowledgement letters they obtain from banks, central counterparties, and 
other third parties. The client bank account acknowledgement letter requires the bank to 
confirm that they have no security interest, lien or right of set off against the client money 
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account, other than a very limited lien / right of set off for reasonably incurred 
charges/liabilities arising from operation of the account. 

 Firms also note that compliance with CASS 7.15 should be sufficient to meet the 
recordkeeping obligations set out in new 7.11.59/60 (e.g. a firm must ensure that “its records 
are sufficient to show and explain its transactions and commitments for its client money” (CASS 
7.15.5R(2)) and maintain “its records and accounts in a way that ensures their accuracy, and 
in particular their correspondence to the client money held for clients” (CASS 7.15.3)). 

 
The FIA members therefore believe the proposed CASS 7.11.59/60 rules duplicate these existing 
requirements. This is supported by the fact that there has not been a reported incident of 
inappropriate liens or rights over client money where an appropriate acknowledgement letter has 
been affected.  
 
If, however, the FCA is minded to include these requirements in CASS 7, FIA members would suggest 

they are incorporated, for example, in the existing CASS 7.14 or CASS 7.18 as guidance (G) as opposed 

to rule (R), referencing the other relevant CASS rules. This would limit any potential possibility of 

conflicts in the rules and unintended consequences.  

To the extent the proposed rules are retained, FIA members would ask that the same changes as 

requested in CASS 6.3.6(A)(1)(c) should be carried over to CASS 7.11.59 (see the comment above).  

In addition, the FCA should include an analogous provision in CASS 7 to the proposed CASS 6.3.6B(G) 

(describing when a security interest, lien or right of set-off could be regarded as being granted in order 

to recover client debts or the provision of services to clients). 

 


